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Corporations in Canada 


BY 
Peers Davidson, K. C. 


Montreal 
(Of the Province of Quebec Bar) 


Canadian progress and prosperity have recently been brought, more 
directly than formerly, to the attention of the United States commercial 
world, by reason of the Reciprocity Proposals. 

The decision of the Canadian people against Reciprocity was in no 
sense inimical to the United States or its people; but, in large measure, 
resulted from the desire to retain complete and independent control over the 
tariff and to so manage the latter, that the immense natural resources of 
Canada may be developed and turned to account, primarily for the benefit 
of residents of Canada, irrespective of nationality. 

For, in no country in the world, do foreigners labor under fewer re- 
strictions, possessing, as they do, all the rights of citizenship, with the 


obvious exceptions of the right to vote and of the right to participate in the 
government of the Country. 


PRIVILEGES OF FOREIGNERS. 


Thus, foreigners may hold real estate and are eligible as directors 
of all classes of corporations. Not only so, but, with the exception of 
banks and companies incorporated in Canada by Special Act of the Federal 
Parliament, the Board of Directors may wholly consist of foreigners snd 
non-residents. A majority of the directors of a Canadian bank and of a 
company incorporated by Special Act of the Federal Parliament must be 
British subjects, and the majority of the directors of the latter must be 
resident in Canada. A special provision may be inserted however in any 
Special Act incorporating other than a bank or insurance company, modify- 
ing or making this restriction inapplicable to the new corporation. 

Today, there is a large number of citizens of the United States living 
in Canada, enjoying its prosperity with the citizens cf Canada. The Cana- 
dian market, protective tariff, and stable fiscal and trade systems have in- 
duced large numbers of United States commercial and industrial institutions 
to establish plants and offices within Canada. 

These entries into Canada have been occurring for many years past 
and are not the result of any ephermeral prosperity. The number of indus- 
tries, thus annually established, is rapidly increasing and the present suc- 
cessful investment of many millions of United States capital, warrants the 
expectation of further future augmentation. 

It may thus be of interest to deal with some general features of the 
Canadian laws, which should be of interest to those firms or corporations, 
which are either now interested in Canada, or are contemplating a move- 
ment in that direction. 






















CANADA’S CONSTITUTION. 
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Canada’s constitution is the British North America Act, a statute passed 
by the Imperial Parliament in 1867. This Act provides for a central 
Federal Parliament, which is situated at Ottawa, and for a Provisional 
Parliament or Legislature for each of the provinces, which are now nine 
in number. 

The distribution of powers between Federal and Provincial Parliaments 
is, broadly speaking, the converse of that under the Constitution of the 
United States, in that the residium of powers, not specifically assigned to 
the Provinces, is reserved to the Federal Government. 

Among other matters of lesser importance in this connection, there are 
assigned exclusively to the Federal Parliament, the Regulation of Trade and 
Commerce, Banking, Bills and Notes, Interest, Bankruptcy and Insolvency, 
Patents of Invention and Copyrights, Naturalization, the Criminal Law, 
Railways and Steamship Lines which join two or more Provinces or are 
declared to be for the general benefit of Canada or for the benefit of two or 
more Provinces, and the Incorporation of Companies with Federal Objects. 

There are assigned exclusively to the Provinces, matters of purely 
Provincial interest, including among others, Property and Civil Rights in 
the Province, and the Incorporation of Companies with Provincial Objects. 


FOREIGN CORPORATIONS. 


Foreign commercial corporations are, by comity, accorded almost all 
privileges granted to Federal and Provincial corporations. In all Provinces 
they must register and procure licenses upon conditions, which are in some 
instances more exacting than those in respect to Canadian Companies. 
Once licensed, however, foreign companies may exercise within Canada, all 
such of their respective powers, generally speaking, as may be granted to 
Canadian companies. 

An exception to the above is the business of banking, in the sense that, 
as the Bank Act prohibits under penalty, the use of the terms “bank, bank- 
ing company, banking house, banking association or banking institution,” 
unless by a bank incorporated under the Act, foreign banks are practically 
excluded. 

Foreign Trust Companies, likewise, by reason of the complexity of the 
Trust Company business, would find special legislation almost a necessity. 

It may be added, also, that the great majority of United States interests 
incorporate in Canada, under names similar to the parent houses, to procure 
these evident advantages: (1) The foreign aspect is practically eliminated 
and a local and Canadian standing immediately secured; (2) Liability in 
connection with the Canadian business is limited and distinct; (3) Oppor- 
tunity is offered to interest local capital. 


CANADIAN COMPANIES—FEDERAL AND PROVINCIAL. 


Both the Federal Parliament and each Provincial Legislature, apart 
from the general power of each to pass special acts of incorporation, grant- 
ing special powers within the respective limitations of each Government, 
have enacted general acts, respecting the incorporation and government of 
joint stock companies. 

Under these general acts, a company may be incorporated for any law- 
ful purposes, with the exception of Banking and Railways and Insurance, 
for which special acts are required. 
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It has likewise been found advisable to incorporate Trust, Power and 

Public Utility companies by special act, in view of the great breadth of 

powers, necessitated by the nature of their respective businesses. 

Under these general companies acts, incorporation is procured upon 

the application of three or five incorporators, each a subscriber for one 
share, and irrespective of nationality or residence. 

Federal Letters Patent empower the transaction of business “throughout 
the Dominion of Canada and elsewhere.” Those granted by the Provinces 
are, by the Constitution, limited to Provincial objects. For these reasons 
it is preferable to incorporate by Federal Charter under The Dominion 
Companies Act, the provisions of which are somewhat broader and less 
detailed than the Provincial Acts. 

It has however, been held that a Provincial company is not inherently 
incapable of entering into a contract outside its territority of origin, and 
each Province permits the transaction of business within its limits by an 
Extra-Provincial corporation, whether foreign or Canadian, upon registra- 
tion and the issuance of a license. 

Each Province, except the Province of Quebec, likewise requires even 
companies incorporated by Federal Letters Patent to register and procure 
a license. 

As a result of this apparent conflict or overlapping of authority, as 
between the Federal Government and the Provinces, a stated case has been 
submitted by the Federal and Provincial Governments to the Supreme 
Court of Canada, with a view to procuring the opinion of the Court upon 
their respective constitutional rights and privileges in this respect. 

The result of this case, as well as the result of a movement on the 
part of the Canadian Manufacturers’ Association, will be, I think, to 
greatly simplify legislation in this respect, and will probably free a Federal 
Corporation from any requirements as to Provincial Registration, other 
than those of a purely nominal character. 

Whatever the decision of the Court may be, however, vested rights 
will be amply protected by remedial legislation. 


POWERS OF CORPORATIONS. 


The powers granted by either Federal or Provincial charters are 
ample for any purposes, other than the exceptions above mentioned and 
include practically any powers obtainable under the Companies Acts of 
England. 

Thus, under the Federal Act, a company may, without restriction, 
acquire, hold, mortgage, sell and convey lands of any value “requisite for 
the carrying on of the undertaking of the Company.” 

Under some of the Provi.cial acts, however, there are restrictions as 
to the holding of property otherwise than for the use and occupation of 
the Company. 

Other general powers usually granted are to carry on any other 
business which may seem to the Company capable of being successfully 
carried on in connection with its business, or calculated to enhance the 
value of its property; to acquire or undertake any other business, property 
or liabilities of any person or company carrying on any business which 
the Company is authorized to carry on; to apply for and use patents, 
licenses, etc.; to enter into partnership or any arrangement for sharing of 
profits, co-operation, etc.; to hold shares in other companies having similar 
objects; to obtain concessions from municipalities and other authorities; to 
lend money; to sell the undertaking of the Company; and all powers inci- 
dental to the attainment of the above objects. 











Shareholders’ meetings must be held within the jurisdiction of the in- 
corporating power. Meetings of Directors may be held either within or 
without Canada, as the By-laws of the Company may permit. 


BORROWING POWERS OF CANADIAN COMPANIES. 


Under either Federal or Provincial laws *‘:cre are no limitations upon 
the amount which may be borrowed, nor upcn the extent to which the 
Company may be bonded. The exercise of borrowing powers, however, 
must be sanctioned either by a general or special resolution or by-law, 
sanctioned by the shareholders, in some instances by a majority, and in 
others by a two-thirds vote. A general authority may thus be given, which 
will serve for any and all transactions of this nature. 

Such formalities, however, are not required in respect to the making 
of notes and other negotiable paper by the corporation, which may be 
validly executed in the ordinary course of business by the signing officers 
of the Company at any time, their authority being merely a matter of in- 
ternal economy between themselves and their board of directors. 


BORROWING FACILITIES. 


Under the Canadian Banking Act, corporations are afforded, with 
partnerships and other persons, ample means of borrowing upon the 
security of their property. Thus, a company may borrow, not only upon 
such ordinary documents of title as warehouse receipts, bills of lading, 
etc., but also upon what is known as a “Security under the Bank Act,” a 
form of security peculiar to the Canadian Banking System. 

A Canadian Bank is authorized to lend money to the wholesale shipper 
or other dealer in products of agriculture, the forest, quarry or mine, or 
the sea, lakes and rivers, or to any wholesale purchaser or shipper or dealer 
of live stock or dead stock, or the products thereof, upon the security of 
such products, or of such live stock or dead stock, and the products thereof, 
and it may further allow the goods covered by such security to be removed, 
and other goods of substantially the same character and value, or of less 
value, to be substituted therefor. 

A bank may further lend money to any person engaged in business 
as a wholesale dealer, upon the security of the goods, wares and merchan- 
dise manufactured by him, or procured by him for such manufacture. 

The security in question is granted by the owner of the goods in a 
simple form, set out in the Act. It gives to the Bank ample security, by 
putting it in the same position as if it had acquired a warehouse receipt on 
the goods mentioned in the security, or on those lawfully substituted there- 
for. At the same time, it enables the wholesale purchaser, shipper or 
dealer to sell and replace the goods under the security, or to sell and pay 
the debt; and also permits the wholesale manufacturer, on the other hand, 
to turn raw material into the manufactured product. Either class of bor- 
rower may, therefore, turn to account and convert goods to the mutual 
profit of himself and the bank, while the bank is occupying a position 
equivalent to the holder of a warehouse receipt, in respect to its recourse. 

The security would appear to an outsider to be slight; but it is sur- 
prising how admirably this provision of the Canadian Bank Act has worked, 
both to the benefit of the wholesale dealer and manufacturer, and to the 
banks themselves It gives to corporations conducting business in Canada, 
whether foreign or local, unusual banking facilities, provided they show 
themselves worthy of the trust, essentially involved in transactions of this 
character. 








COMBINES. G 


In recent years the amalgamation or merger of industries of 
similar character, in strong combinations, have been frequent, with the 
usual attendant capitalization of prospective values of the properties, as 
combined. 

Some of these combinations have been successful; others, as might 
be expected, not entirely so. The fact remains, however, that Canada to-day 
is practically free from agitation against combinations in restraint of trade, 
or against monopolies; and there consequently exists a feeling of strength 
and stability in both commercial and financial circles. 

An Act passed by the Federal Government in 1910, known as the 
“Combines Investigation Act,” develops an idea which had for some years 
past been included in the Customs Tariff. Under this Act, when six or 
more persons, British subjects resident in Canada, are of opinion that a 
combine exists, and that prices have been enhanced or competition re- 
stricted, by reason of such combine, to the detriment of consumers or 
purchasers, such persons may procure an order from a judge of one of 
the higher Courts, directing that an investigation may be held. Upon this 
order, the Federal Minister of Labor appoints a board of three members to 
make the investigation. If the Board report to the Minister that a combine 
exists, in respect to any article, the Federal Government may direct the 
article in question to be admitted free of duty, or that the duty be reduced, 
the whole in such a manner as the Government may consider will give 
the public the benefit of competition. 

The Act further provides that anyone reported by the Board as having 
been guilty of unduly limiting the facilities for transportation, or otherwise 
aiding the combine, or the enhancement of prices, is guilty of an indictable 
offence and liable to a penalty. 

It yet remains to be seen how far this Act will be availed of. 

We have no legislation in Canada empowering any authority to dis- 
solve a corporation, as being in restraint of trade. 


There was an increase in Canada’s foreign trade for the year 1910 over 
the year 1909, of approximately $107,0d0,000. Trade with the United 
States reached the total of $383,000,000, as compared with $321,000,000 in 
the preceding year. Trade with Great Britain ha$ not increased in like 
proportion, but will undoubtedly increase in much greater ratio, should 
Imperial Preferential Trade be adopted, which many now think to be 
probable at no distant date.. When this policy is adopted the dealer in 
Canadian products and the manufacturer in Canada will possess special 
and valuable privileges in the English market. 

The acreage under cultivation in the great North West is rapidly in- 
creasing year by year, attracting not only many hundreds of thousands of 
immigrants from Europe, but at least one hundred thousand residents from 
the United States annually. The population of the City of Montreal has 
almost doubled in the past ten years. 

Canada is enjoying to-day exceptional prosperity, the forecast of an 
extraordinary development, which in large measure has been and is ren- 
dered possible by conservative, reasonable and stable laws and by their 
equitable and just administration. 











American Corporations in Canada 


Every corporation organized under the laws of 
any state or territory of the United States must 
obtain proper license in order to do business in 
Canada. 


Such license must be obtained from each prov- 
ince in which the corporation intends to do business. 


Many of the provinces refuse the protection of 
their courts to unlicensed corporations. 


It is essential to the protection of a corporation 
that license to do business be obtained before any 
business is done in the provinces of Canada. 


The rules of laws arising in this country under 
our interstate commerce clause do not apply in 
Canada. 


Information relative to the requirements of the 
various provinces and the procedure for obtaining 
license will be furnished to counsel for corporations 
on request. 
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